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September 13, 1999

Ms. Lilia Ledesma-Gonzalez
Assistant City Attorney

City of McAllen

P.O. Box 220

McAllen, Texas 78505-0220

ORS99-2531
Dear Ms. Ledesma-Gonzalez:

You ask whether certain information is subject to required public disclosure under chapter
552 of the Government Code. Your request was assigned ID# 128676.

The City of McAllen (the “city”) received requests for three specific incident reports as well
as all criminal or police records pertaining to a certain individual. You claim that the three
specified reports are excepted from disclosure under section 552.108 of the Government
Code and section 51.14(d) of the Family Code. In regard to the general request for criminal
records, you claim that the information is excepted from disclosure under sections 552.101
and 552.108.

“Section 552.101 of the Government Code excepts from disclosure “information considered

to be confidential by law, either constitutional, statutory, or by judicial decision.”
Accordingly, section 552.101 encompasses confidentiality provisions such as Family Code
section 58.007. Juvenile law enforcement records relating to conduct that occurred on or
after September 1, 1997 are confidential under section 58.007. The relevant language of that
statute reads as follows:

(c) Except as provided by Subsection {(d), law enforcement records and
files concerning a child may not be disclosed to the public and shall be:

(1) kept separate from adult files and records; and

(2) maintained on a local basis only and not sent to a central state

! The Attorney General will raise section 552.101 on behalf of a governmental body, but ordinarily
will not raise other exceptions. Open Records Decision Nos. 481 (1987), 480 (1987), 470 (1987).
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or federal depository, except as provided by Subchapter B.

Section 51.02(2)(A) defines “child” as a person who is ten years of age or older and under
seventeen years of age.

One of the specifically requested reports, report number 99-25021, constitutes law
enforcement records concerning juvenile conduct that occurred after September 1, 1997.
Thus, this report is confidential pursuant to section 58.007(c) of the Family Code.
Accordingly, the city must withhold this report from disclosure under section 552.101 of the
Government Code.

Prior to its repeal by the Seventy-fourth Legislature, section 51.14(d) of the Family Code
provided for the confidentiality of juvenile law enforcement records. Law enforcement
records pertaining to conduct occurring before January 1, 1996 are govemed by the former
section 51.14(d), which was continued in effect for that purpose. Act of May 27, 1995, 74th
Leg., R.S,, ch. 262, § 100, 1995 Tex. Gen. Laws 2517, 2591 (Vernon). This office has
concluded that section 58.007 of the Family Code, as enacted by the Seventy-fourth
Legislature, does not make confidential juvenile law enforcement records relating to conduct
that occurred on or after January 1, 1996. Open Records Decision No. 644 (1996). The
Seventy-fifth Legislature, however, amended section 58.007 to once again make juvenile law
enforcement records confidential, effective September 1, 1997. Act of June 2, 1997, 75th
Leg., R.S., ch. 1086, 1997 Tex. Sess. Law Serv. 4179, 4187 (Vernon). It chose not to make
this most recent amendment retroactive in application. Consequently, law enforcement
records pertaining to juvenile conduct that occurred between January 1, 1996 and September
1, 1997, are not subject to the confidentiality provisions of either section 51.14(d) or the
current section 58.007 of the Family Code.

We note that the remaiming specifically requested offense reports, numbers 97-2296 and
97-1114, pertain to juvenile conduct which took place in January 1997. Therefore, we
conclude that these requested reports are not subject to the confidentiality provisions of
either section 51.14(d) or section 58.007 of the Family Code.

However, you also assert that these two reports are excepted from disclosure under section
552.108(a)(1) of the Government Code. Section 552.108(a)(1) excepts from disclosure
“[i]nformation held by a law enforcement agency or prosecutor that deals with the detection,
investigation, or prosecution of crime . . . if . . . release of the information would interfere
with the detection, investigation, or prosecution of crime.” You state that the reports in
question relate to ongoing criminal cases. Based upon this representation, we conclude that
the release of report numbers 97-2296 and 97-1114 would interfere with the detection,
investigation, or prosecution of crime. See Houston Chronicle Publ’g Co. v. City of
Houston, 531 S.W.2d 177 (Tex. Civ. App.--Houston [14th Dist.] 1975), writ ref’d n.r.e. per

curiam, 536 S.W.2d 559 (Tex. 1976) (court delineates law enforcement interests that are
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present in active cases).

We note, however, that information normally found on the front page of an offense report
is generally considered public. See generally Gov’t Code § 552.108(c); Houston Chronicle
Publ’g Co. v. City of Houston, 531 S.W.2d 177 (Tex. Civ. App.--Houston [ 14th Dist.] 1975),
writ ref'd n.r.e. per curiam, 536 S.W.2d 559 (Tex. 1976); Open Records Decision No. 127
(1976). Thus, you must release the type of information that is considered to be front page
offense report information, even if this information is not actually located on the front page
of the reports. Although section 552.108(a)(1) authorizes you to withhold the remaining
information from disclosure, you may choose to release all or part of the information at issue
that i1s not otherwise confidential by law. See Gov’t Code § 552.007.

Finally, we consider the request for criminal records pertaining to a named person. Section
552.101 also encompasses common-law privacy. Where an individual’s criminal history
information has been compiled by a governmental entity, the information takes on a
character that implicates the individual’s right to privacy. See United States Dep 't of Justice
v. Reporters Comm. for Freedom of the Press, 489 U.S. 749 (1989). The requested criminal
records regarding the specified individual constitute the city’s compilation of that
individual’s criminal history to the extent that such records identify the named individual as
a suspect. This requested information triggers common-law privacy concerns, and
consequently, the information must be withheld pursuant to section 552.101.

We are resolving this matter with an informal letter ruling rather than with a published open
records decision. This ruling is limited to the particular records at issue under the facts
presented to us in this request and should not be relied upon as a previous determination
regarding any other records. If you have questions about this ruling, please contact our
office.

Sincerely,

Feal N
E. Joanna Fitzgerald
Assistant Attorney General
Open Records Division
EJF\nc
Ref: ID# 128676

Encl: Submitted documents



